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DEDICATION 
 

I want to dedicate this book to my family, friends 

and clients.  

First to my family and specifically my amazing wife, 

Leslie.  Leslie is the loving and organized rock of our family.  

Leslie supports me and my practice in numerous ways.  She 

makes it possible for me to focus on my clients, by giving 

me time and encouragement. She ensures that our house is a 

comfortable environment to come back to each night after a 

long day’s work. 

Second to my assistant Martel, who partners with me 

on every estate plan.  Martel makes sure that each and every 

client’s estate plan is put together with perfection. 

Finally, this book is put together from the countless 

hours of helping thousands of families, which I have been 

privileged to serve over the last 30 years.   

My goal with this book is to reach countless families and 

help them understand the estate planning process in Illinois.   
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DISCLAIMER 
 

This publication is intended to be used for educational 

purposes only. No legal advice is being given, and no 

attorney-client relationship is intended to be created by 

reading this material. The author assumes no liability for any 

errors or omissions or for how this book or its contents are 

used or interpreted, or for any consequences resulting directly 

or indirectly from the use of this book. For legal or any other 

advice, please consult an experienced attorney or the 

appropriate expert who is aware of the specific facts of your 

case and is knowledgeable of the law in your jurisdiction.  

 

Law Offices of Christopher S. Nudo 

Website: www.nudo.net  

E-mail: chris@nudo.net 

Phone:  (847) 737-1800 

Arlington Heights Office  Elgin Office 

121 S. Wilke Rd    1250 Larkin Ave 

Suite 301    Suite 100 

Arlington Heights, IL 60005  Elgin, IL 60123 
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Ever since earning his J.D. in 1993, Chris understood 

that being an attorney was about more than just memorizing 

facts, shuffling quickly from client to client, or winning 

cases at any cost. Instead, for Chris, the practice of law is 

about people. More specifically, it’s about faith in people 

and faith in God. Influenced by his Christian faith, Attorney 

Nudo endeavors to practice law in a Christ-honoring way 

that provides attention and care to each of his clients. 

Christopher S. Nudo’s primary areas of practice are 

wills, trusts, business succession, loan documentation, real 

estate transactions, not-for-profit law, and church ministry. 

Mr. Nudo also takes pride in assisting local ministries and 
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charities with their legal needs, including biblical and 

financial consulting. He welcomes phone calls from all areas 

of legal and non-legal concerns and is open to help those in 

need when it is possible to do so. Chris strives to provide not 

only the best legal advice he can but also faith-filled 

compassion and concern for his clients on a personal level. 

Mr. Nudo is a graduate of Creighton University with 

a Bachelor of Science in Business Administration 

concentrating in Finance and Marketing. He then went on to 

Thomas M. Cooley Law School, receiving his Juris 

Doctorate Degree with honors in the area of sales and 

negotiable instruments. Currently, Mr. Nudo loves 

contributing to his community as a member of his church.  

He is also a supporter of Christian education.  

As an experienced attorney serving individuals and 

families in Illinois, and as a person of faith walking life’s 

path, Chris’s goal is to acknowledge the Lord in everything 

that he does and use the gifts the Lord has equipped him 

with. Chris will guide your family in creating a well-rounded 

estate plan, helping to resolve will & trust disputes, and 

providing valuable business resources at any stage of your 

business venture. Chris thrives on knowing and serving 

members of the community with whom he comes in contact 
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with. If Mr. Nudo’s approach and background seem to suit 

your legal needs, feel free to contact him. He is happy to set 

up a free, no-obligation, telephone or office consultation in 

order to best serve you and your family. He will also travel 

to you. If you live in Elgin, Arlington Heights, or the 

Northwest suburbs of Chicago, schedule a consultation. 
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Education 

J.D. —  Thomas M. Cooley Law School, 1993 

B.S. —  Creighton University, 1989 
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ABOUT THE BOOK 

 

The purpose of this book is to provide educational 

information for people who live in Illinois, own real estate 

in Illinois, or have other tangible assets in Illinois that exceed 

$100,000 in total value. This book is not intended to be used 

as legal advice for your particular situation and/or how you 

should plan your estate. In fact, if there are three things to 

remember from reading this book, they are as follows:  

1. You should not take the “do it yourself” approach when 

it comes to your most important assets: you and your 

family. While things like real estate, bank accounts, 

investments, or retirement accounts are important, 

taking care of yourself and your loved ones in the event 

of your incapacity or death should be your primary 

goal.  

2. Everyone is different, and you should consult with an 

experienced Estate Planning attorney before you 

make any decisions concerning the preparation and 

signing of any legal documents.  

3. If the COVID-19 pandemic has taught us anything, it 

is this: Regardless of your age or current health 

condition, you can never get your estate planning 
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documents completed too early. You can only wait 

until it’s too late.  

Who are the 99% in need of Estate Planning? The 

99% consists of anyone who owns real estate, has a total net 

worth over $100,000.00, or has a spouse, children, or other 

family and friends in Illinois. You do not need to own your 

real estate free and clear to do estate planning. You don’t 

have to be rich to do estate planning.  Estate planning is the 

essence of putting a plan together so that your family and 

friends can save time and money if you become 

incapacitated or when you pass away.  

By owning real estate, I mean the title of any parcel 

of real property that is in your name. It does not matter if 

you own it free and clear or if you have a loan secured 

against your property by a mortgage or a deed of trust or 

real estate contract. If there is a loan against your real 

estate, you still own title to the real estate, and this book 

applies to you as well.  

Married, single, divorced, widowed? Same-sex 

marriage? Blended family due to divorce and remarriage? It 

doesn’t matter. The same rules apply regardless of your 

marital status.  
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Who are the other 1%? Theoretically, it would be 

people in one of the following groups:  

1. Those who do not own real estate, never plan to own 

any real estate, are debt-free and who die suddenly 

with no medical treatment or expenses; or,  

2. Those who do not intend to leave anything to their 

family, friends, or charity; or  

3. Those who own assets other than real estate, and 

those assets have a combined total value of less 

than $100,000.  

Even if you are in one of these groups, this book may 

still be of benefit to you in the event you get sick or are 

otherwise incapacitated and need someone to make financial 

and/or medical decisions for you. Having a Power of 

Attorney for Finances, Power of Attorney for Health Care, 

and Living Will in place is a good idea.  
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CHAPTER 1 

FRIENDS DON’T LET FRIENDS 

PLAY STUNT LAWYER 

 

“Christopher S. Nudo's law offices are very thorough 

and also expeditious in handling our corporate and personal 

matters. He has an excellent office staff. We are very 

thankful to have them.” 

 ~Bruce and Sharon W. 

 

“I have a friend who told me…” 

That is a common statement that I hear from 

frustrated potential clients who call me seeking advice.  

“I have a friend who told me…when his dad passed 

away, he didn’t have to do anything.” 

“I have a friend who told me…when his mom had 

dementia, they didn’t have any trouble dealing with her 

doctors or the nursing home.” 

As I listen to their stories, I mentally envision 

GIANT GAPS. Here is why.  In each of these cases, 

there are major parts of the story that are not being said or 
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have been mentally deleted from the story. All I am getting 

is the part of the story the client chose to remember. The 

details the client left out make a big difference and many 

times explains why the solution to their friend’s situation 

was different than the solution I have proposed. 

The self-help method is very popular with everyone 

today as we chase dead ends trying to figure out through 

Google, YouTube, and other websites why we are getting 

stonewalled at the bank, or getting stonewalled at the 

hospital when a loved one is in an accident.  So often, when 

there are no powers of attorney in place or “Letters of 

Office” from the Probate Court, the title company can’t 

process the sale of mom’s house, or the hospital won’t listen 

to what we feel is the best care for mom. Maybe they have 

made a trip or two to the local courthouse in an effort to get 

things done only to be turned away by the Clerk or the Judge 

for not following proper procedures. 

I have listened to their stories, figured out their legal 

puzzles, given them the solution to their puzzles, and they 

still “can’t believe what I am telling them.” All because “I 

have a friend who told me…” 
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Your all-knowing “friend” is the death of competent 

legal advice. Often, I have to undo what the friend told you, 

then inform you of why the “friend” is not accurate. This 

always causes internal conflict within you. You ask yourself, 

“Why would my friend steer me wrong? I have known my 

friend for a long time, and I just met you, Mr. Estate Planning 

Attorney. Why should I believe you? Everyone knows that 

attorneys are out just to take advantage of you and bill you 

for the time they spent doing it!” 

The answer is simple. Your friend means well. They 

don’t mean to give you bad legal advice. They just don’t 

know what they are talking about. Every situation is unique, 

and the details of your circumstances make the answer to 

your problem different than the answer to theirs. 

We all have friends who fit in this category who 

freely offer their opinions on subjects that they know nothing 

about. For some odd reason, legal advice is a popular subject 

where people who have no clue what they are talking about 

will freely offer their opinion to anyone who will listen. 

Why would you ever risk relying on your “friend” 

for legal advice with regard to your most valuable assets: 

you, your family, your real estate, and your possessions, for 

when you die? Why would you ever rely on your “friend” 
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for legal advice for what types of financial powers of 

attorney, health care powers of attorney, HIPAA Health care 

releases, personal guardianship designations, Wills, Trusts, 

and Living Wills you will need?  In case you get sick and 

need help managing your assets or health care decisions, 

what is your plan? Why would you ever attempt to “do it 

yourself” by downloading forms from the internet? Why 

would you listen to a TV personality who is trying to sell you 

a do-it-yourself $69.99 kit? The risks of doing it all wrong 

are far too high. The smallest of errors can cause the entire 

“do-it-yourself” plan to fail. 

It is remarkable that someone will spent hundreds of 

thousands of dollars on their home and other assets and not 

protect the succession of these valuable assets.  These assets 

make up your worldly possessions. Why in the world would 

someone take the chance of preparing deficient legal 

documents that do not accomplish your goals when it comes 

to legally dealing with your health care decision-makers and 

the distribution of your assets? 

Over the years, I have seen so many “fill in the 

blank” Wills and Powers of Attorney downloaded from the 

internet or from an office supply store that have been 

improperly completed and therefore invalidated. A high 

percentage of the time, the attempted legal documents are 
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not worth the paper they are written on. Typically, the Will 

does not comply with the legal requirements by missing 

witness signatures, notarization, clear drafting, or proper 

identification of family members, and so on. From a legal 

standpoint, that Will is invalid and unenforceable. 

Although the deceased family member meant well, 

their family is stuck with their state’s Intestate Statute and a 

lengthy and expensive Probate Court proceeding.  Worse 

yet, unintended family members benefiting by receiving 

assets from the estate based on the legislature’s decision 

instead of the deceased person’s intentions. 

Crazy, but true. I see it time after time, year after 

year. It just makes me shake my head. I feel for the frustrated 

person sitting across the table from me trying to take care of 

matters for the deceased. I feel for the family members who 

are unwittingly being put through the process, and a lot of 

the time, unintended consequences occur. 

There are many things in life that you can take a shot at 

“doing it yourself,” and the consequences of a failed attempt 

are not so dramatic. You can paint a room in your house. If you 

mess it up, no big deal. You can always re-paint it. You can 

grow your own food instead of going to the grocery store. It 
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might be a while before you can eat, but you can do it. You can 

research how to change the oil in your car. Maybe it will work, 

and maybe it won’t. Nonetheless, you can do it. 

However, preparation of your own “do-it-yourself” 

estate planning documents is not one of those things in life 

you should take a shot at doing it yourself. The reason is that 

you don’t get a second chance at getting it right. 

There are multiple answers to the question of why 

some people do not hire an experienced estate planning 

lawyer to prepare their estate planning documents. Sadly, 

none of the answers are a reason for not hiring an 

experienced estate planning attorney. 

Answer #1: Who Wants To Spend Time 

Thinking About Death? 

Here is the reality. We are all going to die. Therefore, 

everyone needs to plan for that inevitability. The only mystery 

is when. You can never get your estate planning documents 

done too early. You can only wait until it is too late.  

Everyone who owns real estate, has assets over 

$100,000.00 in value, has children, is married, or is 

philanthropic in nature, needs solid estate planning documents 
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in place to accomplish your intended goals and to make things 

easier for your family in their time of need. It’s that simple, 

and it’s one of the most important and responsible things we 

can do for our family and friends. The sooner you get your 

estate planning documents done, the sooner you can get it off 

your mind and enjoy every day more, knowing that you have 

everything taken care of for your family. 

With very few exceptions, when people leave my 

office after signing their estate planning documents, they say 

some of the following: “I am so happy to get this done. It’s 

been on my mind for a long time.” “I’ve known I should get 

this done.” “I don’t know why I put it off for so long.” “It 

was easier than I thought.” 

Answer #2: People “Think” They Don’t Like 

Lawyers 

“I have a friend who told me…” 

Your all-knowing friend may also have horror stories 

about working with lawyers. 

Most lawyers love helping people. I love helping 

people. Most of my friends are lawyers, and they also love 

helping people. Most of my day is spent working with people 
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just like you, who have families and real estate. The people I 

meet with want to make sure that when they die, they have 

everything in place to make things easier for their families. I 

love helping people achieve peace of mind.  My clients 

appreciate it and their testimonials are the proof. 

My point is that lawyers are people too. Don’t let an 

ill-conceived misconception of lawyers in general or your 

“friend’s” bad experience (real or not real) prevent you 

from seeking competent legal advice when it comes to you 

getting your estate planning done to protect you and your 

family. You should research lawyers, read client reviews, 

and make an informed decision about whom you hire to 

prepare your estate plan.  
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CHAPTER 2 

WHAT IS ESTATE PLANNING? 

DO PEOPLE ASSUME THEY DON’T 

HAVE ASSETS TO PLAN FOR? 

 

“Chris did an excellent job on our estate plan. He 

explained the process in simple terms and was available to 

answer questions along the way.” 

~Tom 

Everyone needs some form of estate planning. Every 

estate plan may or may not include all of the documents I 

discuss in this book; however, everyone needs some sort of 

end-of-life succession of title plan. That may include a 

revocable living trust, a Will, owning real estate as joint tenants 

with right of survivorship, titling assets into the name of a 

corporation, limited liability company, etc.  An Illinois 

Transfer on Death Instrument (TODI) may not be right for 

everyone.  However, some sort of plan is better than nothing. 

Here is why: Everyone dies. It sounds harsh but it’s 

a fact. In fact, the less you have, the more you need to plan.  
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Your estate planning documents give your family direction 

in their (and your) time of need. Estate planning documents 

make it clear how you want things handled when the time 

arrives. Estate planning documents give you peace of mind 

because you know that you have everything in place that 

your family needs in order to take care of you.   Your estate 

plan is the road map for your care when you get sick and how 

to care for your assets when you die. 

Without a plan, you may become a burden to your 

family and friends. No one wants things to be complicated, and 

no one wants to be a burden. Caring for a sick person or dealing 

with a death is a very emotional time of life.  The illness or loss 

of a loved one is such a jolt to your normal way of life that 

people often don’t think clearly. Why would anyone want to 

create additional stress on their family by not having the proper 

legal documents and structure in place? Your family wants to 

help you. You should make it easy for them to help you, not 

harder. 

Death is not the only thing you should be concerned 

with. People are living a lot longer and can become 

cognitively impaired, making it difficult to manage their 

assets. It seems like everyone knows someone who is dealing 

with memory issues such as Alzheimer’s or Dementia. I see 
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it happen to my clients on a regular basis. Daily I get a phone 

call from a family member dealing with memory issues, 

Dementia, or an Alzheimer’s diagnosis. 

What about second and third marriages? We handle 

many “blended family” estates. Blended family situations are 

where people have been married two or more times and have 

children with people other than their current spouse. In 

blended family situations, it is critical to have clear estate 

planning documents in place to prevent family conflict. It is 

hypercritical in blended family situations to have clear 

communication of intent and ultimate estate outcome.  So 

often, in a blended family situation, someone gets treated 

unfairly.  Without a plan, family conflict is almost guaranteed.  

Someone is going to receive a larger share of the estate than 

others feel fair and someone else in the family will be 

unintentionally disinherited! 

All of these facts apply to single people and same-

sex marriages as well. For single people, it is important to 

get your estate planning documents done in order to be sure 

you have someone to care for things when the day comes 

where you are no longer able to do so.  Single people, 

whether because they didn’t get married, are divorced, or 

widowed, need more planning than married people because 
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joint tenancy is not an option.  Illinois does not recognize 

common law ownership in real estate.  Also, many people in 

same-sex relationships can’t get married because the law 

prohibits it or have chosen not to for other reasons.  In this 

case, both partners are treated as single adults and are not 

afforded any of the privileges given to married people.  

Proper planning can overcome many of the challenges a 

same-sex couple might face if one of the partners is in an 

accident, becomes ill, or dies. 

Do you know the rules regarding your privacy? Your 

health care records are governed under the Health Insurance 

Portability and Accountability Act of 1996, “HIPAA.”  

Treatment facilities, doctors, nurses, hospitals, and all 

facilities are responsible for the release of health records to 

persons other than the patient. Therefore, it is important to 

have HIPAA releases in place, covered by the Illinois 

Healthcare Power of Attorney act. This authorizes someone 

to be able to access your medical records, talk to your 

physicians, and help manage your health care in the event 

you are unable to do so yourself. 

Get your estate planning documents done regardless 

of your marital status. Handshakes of yesterday will 
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probably not work today. Why create drama for you and 

your family? 

If you own real estate in Illinois, you definitely need 

to have your estate planning documents done professionally.  

I have seen many bad results from people thinking they can 

just fill out a blank form.  Real estate is typically the most 

expensive asset people own, but people think it is easy to 

transfer.  Blank forms are not the answer for transferring real 

estate.  Blank forms are not the answer for estate planning.  

You have worked hard for what you have, and it only makes 

sense to hire a professional in order to get your estate plan 

done.  Ultimately, your estate plan is designed to make things 

easier for your family, save them time, and save them money. 

Estate planning is the collection of legal documents 

that people need during their lifetime and at their death. 

Estate Planning is like a toolbox. It holds all the needed 

documents (tools) in the event of death or incapacity.  This 

collection of legal “tools” are designed to handle specific 

“jobs” that come up during every person’s lifetime. 

Here is a list of common estate planning tools that 

you may consider for your toolbox: 

1) Revocable Living Trust 
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2) Will 

3) Power of Attorney for Finances 

4) Power of Attorney for Health Care 

5) HIPAA Health Care Release 

6) Designation of Guardianship for You 

7) Designation of Guardianship for Your Minor 

Children 

8) Special Needs Trust for beneficiaries who 

receive government assistance. 

9) Living Will, also known as an Illinois 

Declaration. 

10) Transfer on Death Instrument (TODI) 

11) Joint Tenancy With Right of Survivorship Real 

Estate Title Ownership, or Tenancy by the 

Entirety, which is part of Joint Tenancy. 

12) Owning title of real estate in an LLC or other 

entity with a member death buy out provision. 

13) Illinois Land Trust. 

At some point, every person will need and use their 

estate planning documents. Estate Planning has very little to 

do with wealth. It is about providing you peace of mind, 

knowing that you’ll receive help in order to control the 

events that occur in everyone’s life. All of us are going to 

die. Some of us will eventually get sick or have mobility 
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problems and will need assistance with health care and asset 

management. Some people get a sudden unexpected illness 

such as cancer. Still, others live a lot longer but lose their 

cognitive ability to manage their assets and/or make 

financial decisions. 

Having a Will is a good idea. However, a Will by itself 

does not handle everything that comes up in a person’s life. 

Also, a Will does not help you avoid the probate process.  One 

of the biggest misconceptions I hear is, “I have a Will, so my 

estate won’t go to probate.”  This is FALSE. As a matter of 

fact, just the opposite is true.  Because you have Will, there is 

a likelihood that your estate will end up in probate. 

I meet with a lot of people who start the conversation 

with, “I just need a simple Will.”  I am happy to provide 

simple wills to those people where a simple will is the right 

estate planning tool for them.  However, having a simple 

Will is like buying a bicycle and expecting to be able to 

transport your family of four.  Just as you can’t put a family 

on your bicycle to get them from point A to point B, a simple 

Will for a family with a house and other assets is not going 

to accomplish your estate planning goals. 
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In addition to Wills and Trusts, most people also 

need a Power of Attorney for Health Care, a Power of 

Attorney for Finances, and a Living Will.  Having the right 

Estate Planning Documents is necessary to avoid Probate 

Court. These Estate Planning Documents will be custom 

drafted to take into consideration a blended family and the 

special needs of children. This is where preparing a complete 

estate plan is important. You need multiple legal tools 

because having only one tool won’t do every job.  

You have auto and homeowner’s insurance. Why do 

you have auto and homeowner’s insurance? 

The answer is that in case something happens to your 

car or house, you have protection for you and your family. 

You may never need to use your insurance, but you keep 

paying for the insurance month after month, year after year, 

just in case you need to use it. 

However, everyone will need to use their estate plan. 

At some point, everyone will need to use a Power of 

Attorney for Health Care, a Power of Attorney for Finances, 

Will, or Trust, and it is more likely you will need to use a 

combination of all of the above.  
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CHAPTER 3 

WHY DO PEOPLE NEED  
AN ESTATE PLAN? 

 

“I appreciate all the work you guys did for us. I think 

it was great and we are very happy with the results. Thank 

you so much! God bless.” 

~Buster D. 

The reason people prepare estate plans is to make 

things easier for their family and friends to take care of 

financial and medical issues when you get sick and/or die. The 

purpose is to save your family time, money, and aggravation.  

With correct planning, your family will receive more of your 

wealth as a result of reduced administrative costs. 

A typical estate plan for someone who owns real 

estate, has children, or a net worth over $100,000.00 consists 

of the following: 

a) A Revocable Living Trust. 

b) A Pour-Over Will 

c) A Power of Attorney for Finances 
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d) A Power of Attorney for Health Care 

e) A Living Will 

f) Real Estate Deeds  

Each legal document is designed to handle different life 

events and situations. While documents comprising the above 

plan are extremely good, nothing is perfect. There is no 

guarantee that having a good estate plan will handle every 

situation every time. The reason: We cannot predict your future. 

We cannot predict every life event that will occur for you. If I 

did, then it would be easy. Every client is unique, even though 

the overall architecture of their estate plan may be similar. 

The best thing we can do is make an informed and 

educated plan together. Based on your estate planning 

attorney’s education, training, and experience, the drafted 

documents will provide you and your family a great chance 

at achieving your intended goals. 

Estate plans are not magical asset protection 

documents.  However, your estate plan will provide some 

limited asset protection. Estate plans do a lot of helpful things 

but they cannot provide for blanket asset protection.  Having 

a trust or other estate planning documents does not give you 

the option to claim to be impoverished and have the 
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government provide free medical and long-term housing care 

for you. Transferring your assets into a Revocable Living 

Trust does not protect your assets from your creditor claims. 

This is the mythical unicorn that a lot of people seem to want.  

Think about it. If it were as simple as transferring your house 

into a Trust and then you could stop paying your medical 

expenses, credit card bills, car insurance, and live for free off 

the government, wouldn’t everybody do that? 

HOWEVER, having your assets owned by a living 

trust may protect your assets from your children’s 

creditor when you die.  The beautiful part of a trust is that 

when it becomes irrevocable (after you die), then the 

assets in the trust cannot be seized by the beneficiaries 

(your children’s) creditors.  

When an estate plan is drafted appropriately, it will 

work to provide an efficient and comprehensive solution to 

meet the estate planning needs and goals, regardless of age 

or wealth. 

The Cornerstone Of A Good Estate Plan Is 

Usually A Revocable Living Trust 

Revocable Living Trusts (“RLTs”) provide a lot of 

great benefits to make things easier for you and your family 
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if you become cognitively impaired by Alzheimer’s or 

Dementia. Revocable Living Trusts combined with payable 

on death beneficiary designations on financial accounts are 

a great way to avoid probate.  

The Three Parts Of The Revocable Living Trusts. 

There are three parties to the Trust. 1) The Grantor. 

That is the person or people who create a Trust. (May also be 

known as the “Owner” or “Settlor”), 2) The Trustee. That is the 

person or entity charged with the responsibility of managing 

the assets titled in the name of the trust, 3) The Beneficiaries. 

The beneficiary is the person or people who has the right to 

receive the benefit of the assets owned by the Trust. 

The vast majority of estate planning trusts are referred 

to as “Self-settled” Trusts. These are trusts where the party 

creating the trust is also the beneficiary of that Trust. 

Additionally, the person who has created the trust and has also 

named himself as beneficiary. Therefore, the Self-settled trust 

has three characteristics, creator (Grantor) of the trust, manager 

of the trust assets (Trustee) and beneficiary of the trust. These 

trusts are said to be “transparent” because the trustee and 

beneficiary are the same person without restriction. 
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The way the Trust works is, by you funding the 

Trust.  Funding is the act where you transfer the title of 

certain assets to you as Trustee of the Trust.  All your 

assets, including but not limited to real estate, bank 

accounts, titled (collector) vehicles, brokerage accounts 

and personal property. For pre-tax (retirement) investments 

such as accounts, IRA’s and 401ks, those investments 

remain in your name, and you designate beneficiaries for 

those accounts for when you die. Retirement accounts can 

pass outside of a Trust and outside of a Will.  Retirement 

accounts are transferred directly to your named beneficiary. 

So, you want to make sure you have beneficiaries named 

for all of your retirement accounts. You can name the Trust 

as the beneficiary of your retirement account. 

Retirement accounts are typically both TOD 

“transfer on death” and POD “payable on death.” With a 

properly drafted trust, your beneficiaries can either (1) elect 

to roll it over into their own retirement account “TOD” or 

(2) elect to cash out their portion and pay income tax based 

on their individual tax rate for the amount of the distribution 

they receive. 

I prefer making revocable living trusts beneficiaries 

of retirement accounts. If you have minor children, there 
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are pros and cons to making the trust the beneficiary.  The 

complexities of whether to make your trust the beneficiary 

of your pre-tax retirement accounts are to be discussed with 

your estate planning attorney and are beyond the scope of 

this book. The discussion will revolve around having 

money to live on for housing, food, living necessities, and 

education while paying the least amount of income tax.  

Also, if you have a special needs beneficiary, which 

is defined as a person who is receiving some form of 

government benefits due to a disability, you will want to 

consider the beneficiaries on your retirement accounts so 

that upon inheritance, the government won’t terminate the 

disabled person’s government benefits. In the situation 

where there is a special needs beneficiary, a common estate 

planning method is to create a special needs trust for the 

special needs person’s share. It is a good idea to speak with 

your estate planning lawyer, your tax professional, and your 

investment advisor when considering these different options 

in order to make an informed decision. 

Life insurance policy benefits also pass outside of a 

trust or a Will. Life insurance proceeds may be paid directly 

to the named beneficiaries. No probate is needed as long as 

you name a beneficiary and a contingent beneficiary.  
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However, like the retirement accounts and special needs 

beneficiaries, you may need your trust to properly disburse 

the money to minor or disabled children. 

Life insurance policies are only POD accounts. You 

can name individuals as beneficiaries, or you can name your 

trust as a beneficiary. If you name your trust, the proceeds are 

paid to your trust and counted as part of all the assets owned 

by the trust. The distribution of all the trust assets is 

determined by you in the beneficiary designation of your trust.  

Here are a few of the reasons why I am a proponent 

of utilizing a Revocable Living Trust (“RLT”) as part of a 

complete estate plan: 

a) RLTs are effective immediately upon signing and in 

effect during and after the client’s life. 

b) RLTs can be less expensive in the long-run because 

they avoid the need for probate (assuming all creditors 

are known). Among other things, the Grantor has full 

control of the assets and can distribute the assets 

however they choose during his or her lifetime without 

incurring any administrative expense.  

c) RLTs allow parents to put in place a plan for their 

under-age children to manage their assets while the 
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children are young. RLTs allow a client to appoint 

someone to maintain the trust property for young 

beneficiaries and minors. Also, RLTs allow a client to 

address the requirements of a special needs beneficiary 

without additional costs. 

d) RLTs protect clients when they lose the mental 

capacity to make their own health care decisions or 

manage their assets. In the event of incapacity, the 

successor trustee can take over management without a 

Court order to provide continuity of management. 

There is no delay and no expense, as there would be 

with instituting guardianship or conservatorship 

proceedings. People are living longer, which can result 

in one spouse losing the mental capacity to manage 

assets. Living Trusts would allow the competent 

spouse to manage the trust assets for the benefit of the 

incompetent spouse if that situation were to arise. 

e) RLTs are difficult to contest and prevent unintentional 

disinheriting along with other problems associated 

with joint ownership. 

f) RLTs streamline property distribution and eliminate the 

need for probate in a different state when the client owns 

property in more than one state. 
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g) RLTs are private, confidential, and not displayed in 

public records. All assets owned by the RLT avoid 

public disclosure through a probate proceeding, and 

there is no delay in the continuity of management. 

h) The RLTs that are prepared for our clients contain 

spend thrift provisions, which prevent creditors of their 

intended beneficiaries from “taking away” the assets 

that they leave to their beneficiaries as long as the 

assets remain in the trust. 

i) Some financial institutions, title companies, banks, and 

stockbrokers are reluctant to allow a designated agent 

acting under the authority of a power of attorney for 

finances to take action on your behalf.  

j) Third parties are more likely to accept the authority of 

a Trustee or Successor Trustee of a revocable living 

trust. Therefore, our clients run into fewer transfer 

problems. Second, a Power of Attorney for Finances 

terminates upon death and thus cannot be used to 

transfer title of a deceased client’s assets. The 

revocable living trust survives the death of the Grantor. 

k) As part of a comprehensive estate plan, an RLT can 

prevent the need for probate and the administrative 

costs associated with the probate administration. Thus, 

the Grantors can transfer more wealth to their intended 
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beneficiaries. Although the death of a loved one is 

always an emotionally difficult situation, I believe that 

having to go to Court and litigate a loved one’s assets 

can, and does, add an emotional cost to the process. 

Setting up a complete estate plan with a Revocable 

Living Trust requires funding.  This is the act that requires a 

client to transfer the title to assets into the RLT. At the time 

of the preparation and execution of the RLT is preferable to 

also transfer title to the non-tax-deferred assets and real estate.  

Another added benefit of Estate Planning is that it 

causes people to reexamine their assets, determine how 

property is titled, and look at named beneficiaries for retirement 

plans, life insurance, bank accounts, and other types of 

property. Often people discover that they forgot to designate a 

beneficiary on a life insurance policy or retirement account 

when it was originally established or that the originally named 

beneficiary is no longer the desired recipient. 

Part of Estate Planning is getting organized. Going 

through all of your investments and assets is an important 

part of the organization process.  Often, with newly married 

couples, I learn that one of the spouse’s mom is the named 

beneficiary on retirement accounts.  If the husband died, the 
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new spouse would not receive any portion of the deceased 

spouse’s estate.  This results in family conflict and can be 

avoided with a well-executed Estate Plan. 

Trust Funding (Essential!)  

When funding a trust, you must look at each account 

one by one and make sure you have the correct beneficiary 

named and a secondary beneficiary named for each account. 

Check it off your list and move on to the next account. 

Repeat the process until you have verified the beneficiary for 

every account. 

Although your estate planning attorney may draft a 

revocable living trust for you, you may choose not to “fund” 

the trust and instead transfer their assets at the time of their 

death through the use of a Will and probate. The choice is up 

to you. I don’t typically recommend this approach, but some 

clients, for whatever reason, may decide not to title all of their 

assets in the name of the Trust and/or designate beneficiaries 

on their financial accounts owned outside of the Trust. 

Estate planning provides clients with the means and 

structure to make things easier on their family and loved 

ones.  It saves on major expenses and delays due to the 

probate process and provides clarity in decision making in 
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the event of mental impairment and the inability to manage 

their assets. I believe that a Revocable Living Trust is 

typically the best “tool” to meet these needs. 

I would not typically recommend that any person 

intentionally elect to have their family endure the formal 

probate legal process unless they are attempting to foreclose 

the possibility of any known creditors. Aside from the 

advantage of an abbreviated statute of limitations there is 

generally no reason to require a probate proceeding. In all 

my years of practice, I have never met a client who desired 

to make things difficult or more expensive for their family. 

First, probate takes, on average, fourteen months to 

administer versus three to four months the administration of 

assets owned in a Trust. As noted above, RLTs are effective 

on signing, allow for immediate transfer in situations of 

death or incapacity, and do not require Court proceedings. 

Second, probate costs can be expensive; a lawyer 

needs to be hired to file the Will(s), then file the petition for 

probate and deal with all related issues. Depending on the 

value and number of assets in the estate, this can be time 

consuming and expensive. The average cost of probate in 

Illinois is $10,000-$15,000 or more. 
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Third, probate is a Court proceeding and, therefore, 

public. Although not all contests are fully public, the Will 

would still need to be filed and would be public record. 

Finally, with a Will, there is a loss of control. Parties are 

subject to Court control, order, and management; with a 

Trust, the client can put a plan in place that effectively and 

immediately controls in the event of death or incapacity. 
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CHAPTER 4 

WHAT IS A WILL? 

 

“Chris is a great real estate attorney. He literally 

saved the sale of our house. He's competent, follows-up 

immediately, and is pleasant to work with. I would use him 

for any real estate deal. If you've got a tough situation, you 

will be lucky to have Chris working for you!”  

~Kate N. 

DESCRIPTION: A Will is a document prepared by 

someone during their life that determines where the person’s 

property will go upon death and who should act as the 

executor of the estate. The contents and execution of the Will 

have to comply with the state laws of the Testator’s state in 

order for the Will to be admitted by the Court to be valid. 

IMPORTANT: The person named to be the executor 

in the Will has no legal authority to act until you die, AND a 

Judge enters a Court Order granting the executor the authority 

to act (Called Letters of Office) even if you are married. 
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ADVANTAGES: A Will takes less effort to create 

than creating a Trust because and you do not need to transfer 

any property in order to make a valid Will. You just have to 

comply with the law of your state on the required contents 

and language of the Will, as well as properly signing, 

witnessing, and notarization. 

DISADVANTAGES:  

1) A Will puts you into probate. A Will means nothing 

unless and until a Court approves the Will.  

2) Probate is expensive.  

3) Probate is Public Record. You have to disclose all of 

your assets, what they are worth and outstanding 

debts. Most people don’t like that idea. 

4) Probate causes a delay in accessing your financial 

accounts.  

5) A Will “speaks” only at the time of death. A Will 

does not allow someone to “step into your shoes” to 

manage your assets for your benefit in the event you 

become physically or mentally unable to manage 

your assets by yourself. 

6) If you have minor children, a financial Trust will need 

to be set up for them anyway, called a “Testamentary 

Trust,” which is expensive and inefficient. 
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Also, there is a common misconception when it 

comes to a spouse dying. Here is a common question: 

My husband died. Do I have to file a probate to get 

the house in my name? We were married for a long time, and 

we own a house. Everything just goes to me as the surviving 

spouse, right? 

The answers vary depending on the State you live in 

and the value of assets. Regardless of the process for your 

State, you still have to go through the process. The title does 

not move “automatically” to the surviving spouse. 

The only exception to this rule is where you own real 

estate as joint tenants with the right of survivorship. In Illinois, 

a form of joint tenants is called “tenancy by the entirety.” The 

deed has to contain those specific words. “Husband and wife” 

do not count. The recorded deed has to specifically vest in the 

Grantees as “joint tenants with right of survivorship,” or 

tenancy by the entirety. Close enough is not good enough. Even 

in this case, the survivor still has to do something affirmatively.  

We prepare a deceased joint tenancy affidavit and record a 

certified copy of the deceased’s death certificate concerning the 

subject property’s legal description. It is not automatic.  
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CHAPTER 5 

POWER OF ATTORNEY  
FOR FINANCES 

 

“I have known Chris for years. I recently purchased 

my family business and started using Chris's practice. Chris 

and his staff are very efficient in completing tasks when they 

are required. They are honest, and their pricing is also very 

reasonable. Just an overall great experience working with 

these guys. I highly recommend them for any attorney needs 

that they offer.”  

~John S. 

There are literally countless versions of powers of 

attorney. When someone says “I have power of attorney” 

you really don’t know what that means. You actually have 

to read the document to see what powers it confers and what 

powers it limits. 

A power of attorney is a grant by one person to 

another person to act in their place for a particular purpose. 

A “durable” power of attorney is effective even if the 

Principal is still alive but becomes incapacitated. 
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DISADVANTAGES: A power of attorney alone is 

an insufficient method of estate planning because the grant 

of authority in a power of attorney ends with the death of the 

Principal. Therefore, if your assets are not in a Trust, your 

heirs will have to file with the Probate Court in order to 

transfer your assets. This also creates a delay in access to 

your financial accounts. 

What Is A Power of Attorney for Health Care? 

A Power of Attorney for Health Care is similar to a 

Power of Attorney for Finances but is designed to appoint 

someone to make medical decisions in the event you cannot 

make your own medical decisions. 

In Illinois, you cannot have one Power of Attorney 

to handle both financial and medical decisions.  They are two 

distinctly different documents. 

What Is A HIPAA Health Care Release? 

A HIPAA Health Care Release allows people access 

to your medical records so that they can contact your doctor 

to schedule doctor appointments for you, pick up your 

prescriptions, talk to your treatment provider concerning 

your health care, have access to your medical records, and 

so on. In Illinois, the Healthcare Power of Attorney provides 



 49 

the necessary HIPAA release through the Healthcare Power 

of Attorney act. 

A HIPAA Health Care Release is not based on 

competency. It is effective the day it is signed. 

It is a different estate planning tool. Sometimes 

people want to make their own medical decisions but need 

help managing their care. The HIPAA Health Care Release 

accomplishes this goal. 

What is A Designation of Guardianship? 

A Designation of Guardianship has nothing to do 

with money. It has nothing to do with health care decisions. 

It simply means who takes care of you if you are unable to 

take care of yourself. 

In Illinois, Power of Attorney can have a designation 

of Guardianship, which would be used when someone has 

Dementia or Alzheimer’s and can no longer live on their 

own. The designated guardian can then make decisions on 

where the incapacitated person should live. 

What Is A Living Will? 

A Living Will in some states is also known as a 

Directive To Physicians, and in Illinois, it is called a 



 50 

Declaration. In Illinois, our office provides the Illinois 

Statutory Declaration, which is specifically designed as a 

Living Will. Living Wills provide legal information for your 

friends, family, and your health care team in the event you 

are ever involved in a serious accident or sudden illness or 

where death is imminent.  

Everyone should have a Living Will. Your family 

will thank you for it if the need ever arises.  
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CHAPTER 6 

WHAT HAPPENS IF  
SOMEONE DIES WITHOUT AN 

ESTATE PLAN OR A WILL? 

 

“I have referred Chris and jointly worked with Chris 

on the drafting and execution of several client estate 

documents. He has provided much expertise in helping clients 

crystallize their goals and incorporate them into their estate 

plans. I had him personally handle my father's probate estate 

and was quite satisfied. I highly recommend Chris for estate 

planning services for both simple and complex matters.” 

~John Y. 

When someone dies with a valid Will, we call that 

dying testate. If you die with a valid Will, the Court will 

probably give deference to whom you select as your executor 

and whom you selected as your intended beneficiaries. 

When someone dies without a valid Will, we call that 

dying intestate. Simply put, if you don’t define whom your 

executor and benefactors are going to be before you die, then 
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your State applies the intestate laws towards your assets, 

whether you like it or not. 

The legislatures of each state have already addressed 

the issue of distribution of a dead person’s assets who die 

intestate. Each state has what is called an Intestacy Statute. In 

every state, an estate plan must conform with the state’s 

requirements such as required language, signature, 

competency, witnessing, notarization, and other requirements. 

If the plan conforms with the requirements, then the state will 

defer to the direction of the deceased person. 

If a person fails to make an estate plan or attempts 

to create an estate plan but fails to comply with the legal 

requirements of that particular state, then the person is 

declared to have died intestate, and the legislature of the 

state determine who is entitled to be the executor of the 

Estate and who shall receive distributions from the 

deceased person’s probate-able estate. 

Sometimes everything works out the way it “should 

be.”  However, many times the Illinois Intestate Laws do not 

distribute the deceased assets the way the deceased would have 

wished.  In blended family situations, things usually don’t work 

out the way the deceased would have wanted. Every situation 
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is different. In my thirty years of practice, I have seen a lot of 

crazy results depending on the order that people die, the 

children involved, and the assets involve. I could write a very 

sad or entertaining book just relating the crazy stories that have 

occurred based upon people’s lack of planning. The result 

really depends on the facts and circumstances of each intestate 

proceeding on a case-by-case basis. 

My best advice: Control your own destiny. Don’t 

rely on the Illinois statutory scheme that our legislature 

has put in place for you. Hire a competent estate planning 

attorney and get your estate plan drafted.  
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CHAPTER 7 

WHAT MAKES PEOPLE AVOID 

MAKING AN ESTATE PLAN? 

 

“Working with Christopher Nudo is above reproach in 

every sense. From superior knowledge to stellar relationships, 

it is a joy to work with Chris. He has exceeded our expectations 

and we feel confident of his advisement and abilities.” 

~Maida 

Answer #1: People Do Not Like To Face Death. 

Answer #2: People typically don’t do something 

unless they “have to.”  

You don’t eat unless you’re hungry. You don’t clean 

unless something is dirty. You don’t change the oil in your 

car until the car tells you it’s time to change the oil. 

When it comes to estate planning, people won’t do it 

until something happens. 
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Some life examples: 

 I just got diagnosed with a detrimental illness. 

 I have become old, and I still don’t have my estate 

plan done. 

 I just lost a parent, brother, sister, or child. 

 I just scheduled a major surgery. 

 I just got married, bought a house, and had a baby.  

 I just got re-married. I have kids, and my spouse has 

kids. Who is going to get the stuff? 

 

How Often Should People Give Their Estate 

Plan A Check-Up? 

I don’t think an estate plan checkup is tied to time. I think an 

estate plan checkup is tied to life events such as: 

1) If someone whom you designated as your 

successor trustee has died. 

2) If you want to make changes to your beneficiaries 

or their percentages. 

3) If you move from one state to another. 

4) Relationships change, and friendships or family 

fail. 
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Whom Are The Necessary Parties Involved In 

An Estate Plan? 

Really the only necessary party to preparing an estate 

plan is you. You control your own destiny. 

If you are married, it would be great if both you and your 

spouse agreed on who will be the executor of your Wills, 

successor trustees of your trust, Power of Attorney for Finances, 

Power of Attorney for Health Care, and so on. However, if you 

and your spouse do not agree on everything, your spouse cannot 

prevent you from preparing your own estate plan. 

For some people, it may be helpful to discuss your 

estate plan with your children and/or intended beneficiaries.  I 

don’t always recommend that you discuss your estate plan with 

your family.  Life is complicated, and sometimes it is better for 

relationships if the plan is not discussed in advance.  However, 

I would recommend that you tell your children and family that 

you drafted a plan, but don’t get into the specifics.  When you 

do an estate plan, you are taking the steps necessary to make 

things easier for your family. 
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How Long Does It Take For You To Create An 

Estate Plan From Start To Finish? 

The short answer is typically fourteen (14) to thirty 

(30) days; however, the answer varies. It depends greatly on 

the cooperation of the client to provide the information 

necessary to get everything done. 

What information is required to begin an estate plan? 

As an example, a married couple that has three children and 

one house. I’ll need to know who will serve as the executors, 

successor trustees, who will make medical decisions for the 

couple in the event of incapacity, and the percentages that each 

child will receive from their estate when both husband and wife 

pass away.  In the case of successor trustee, and agents for 

powers of attorney and executors, I encourage my clients to 

have a backup or two in the event their first choice cannot serve.  

We try to get all of the estate planning documents 

completed, signed, witnessed, notarized, and the deed 

recorded within fourteen (14) to thirty (30) days, depending 

on everyone’s schedule and availability. This time frame 

can be condensed or stretched depending on the urgency of 

the facts at hand. Theoretically, you can get it all done in a 

day. I have had extreme situations where someone was 

going in for open-heart surgery in the afternoon and called 
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me in the morning to get their Estate Plan completed. We 

got it done! We have done rushed Estate Plans where 

someone was expected to die very soon but was still 

competent. At the other extreme, we have worked with 

clients for over a year who could not make their final 

decisions on how they wanted to structure their estate. The 

yearlong delay was solely based on the lack of 

participation, not because it was a super complex situation.  
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CHAPTER 8 

WHAT ASSISTANCE DO YOU 

PROVIDE TO CLIENTS GOING 

THROUGH THE PROBATE 

PROCESS? 

 

“My husband met Christopher Nudo while installing a 

telephone system in his office. Since that time, we have been 

fortunate to have Chris as our attorney for over 30 years. He is 

a wonderful attorney and a wonderful man. He is very 

personable, as well as cordial and polite. We trust Chris with 

all of our legal documents and we know that he will always 

provide us with the best legal assistance. We have a long 

history with Chris that will continue long into the future. He is 

always a phone call away, which is very comforting to us. We 

are grateful to you, Chris, for being the best attorney we could 

ever have and for being a very good friend.”  

~Janet L. 

Most law firms are “full service.” The law firm 

handles the preparation, filing, and Court appearances 

required. It is much more time and cost-efficient to hire a 
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law firm in the very beginning so that the case starts off 

smoothly and tends to stay smooth throughout the process. 

It is more expensive and time-intensive when a 

lawyer needs to take over a probate after a client or another 

attorney started it. The reason is that we have to go back and 

examine what has been done, correct any mistakes, and then 

prepare and file the correct legal documents and pleadings. 

Illinois probate has so many complex nuances that I 

cannot imagine someone doing it without an attorney. 

A separate CPA is recommended in order to assist 

with preparing the final tax return for the deceased as well 

as the required tax returns that do need to be filed by the 

Estate as part of the probate process. 

What Actually Is Probate? 

Probate is the formal Court-approved legal process of 

wrapping up many things on behalf of the deceased person. 

Probate serves many purposes. Probate in Illinois is designed 

to protect the deceased’s creditors more than the family. 

It’s all about transferring the title of all the assets you 

own. When you are alive, you can transfer the title of your 

assets to someone else so that they can use those assets. You 
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can sell the assets or give them away. You have all the 

authority to do whatever you want with your assets. 

When you die probate facilitates transferring assets 

held in your estate. That is part of the purpose of probate. In 

a probate proceeding, the Court appoints someone on behalf 

of the deceased person (sometimes called the “executor” of 

the estate) and gives that person the authority to transfer 

assets from the deceased person to their heirs or beneficiaries 

so those people can use said assets. 

As I stated before, creditors are paid first. All the 

debts of the deceased need to be paid in full or satisfied in 

some way through negotiations with the creditors. 

Before title can be transferred, the Court must settle 

any disputes or challenges raised by someone who feels they 

are entitled to a portion of the estate. Every family has a 

weird uncle or crazy niece. If you don’t think your family 

has one, chances are it’s you! 

You have to disclose all of the deceased’s assets to 

the Court and all the creditors. Court records are public 

records. Therefore, you have to disclose all your assets and 

their values to the public. 
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This process takes ten to fourteen months if all goes 

well, but I have had probates that go on for years.  

If you die without a Will, then the probate is a similar 

process but it is referred to as intestate probate. The 

difference in an intestate probate proceeding is that the state 

legislature has predetermined who can be the deceased 

person’s executor and who are the legally entitled 

beneficiaries of the deceased person’s estate. 

A person has to file a Petition with the Court to seek 

to appoint an Executor of the Estate. In some cases, the Court 

may also require that person to pay for a Bond to protect the 

heirs and creditors of the Estate during the process. A Notice 

To Creditors is published in the newspaper, and direct notice 

is sent to known creditors. 

A probate case takes time and has to be handled in 

conformity with the laws of the State and Court procedures. 

There is more to handling a probate case and to discuss all 

of the various scenarios and potential outcomes is beyond 

the scope of this book. The result really depends on the 

facts and circumstances of each probate proceeding on a 

case by case basis. 
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If there is one take away from this section, it is this: 

Hire a qualified probate attorney and a CPA to assist you 

with the process. It is a difficult journey in light of the loss 

of a loved one. Don’t make things harder on yourself by 

trying to find your way through the requirements of the 

Court system at the same time.  
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CHAPTER 9 

TYPES OF PROBATE 

 

“I have known and been a client of Chris's for more 

than ten years. Chris is the best. He listens carefully, provides 

good direct answers, and is extremely knowledgeable. If there 

is something that is outside of his practice areas, he can refer 

you to someone equally as capable. Chris got to know me and 

this really helps when his advice is needed.”  

~Pete A. 

There are two “types” of probate. The first type of 

probate is a testate probate (where someone has died and 

made a Will). In a testate probate, a person made a Will in 

which they appoint someone to be the executor of their 

Estate, and they identify the beneficiaries to whom they want 

gifts from the Estate Assets. 

The second type of probate is an intestate probate 

(where someone has died and did not have a Will or other 

estate planning documents). 
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How Does Probate Happen? 

First, someone has to die, and that person has title to 

various assets in their name, such as real estate, bank 

accounts, cars, boats, planes, and other personal property. 

Probate cases do take time, and there are a lot of 

rules that you have to know and procedures you have to 

follow.  However, I think the biggest misconception is if 

you die with a Will, you avoid probate and that probate 

cases are always a battle among heirs. There are sometimes 

a lot of unhappy people with the cost, results and the time 

the case takes, but rarely are probate cases long drawn-out 

litigation battles. 

Is Probate Necessary? 

Common Question: Do I have to file a probate if my 

spouse or parent dies in Illinois? 

The short answer is “Yes” unless the following applies: 

 The Assets of the deceased are in a trust; or 

 The Assets of the deceased are held as joint tenants 

with the right of survivorship; or 
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 The Assets have a payable on death contractual 

provision (such as a retirement plan or life insurance 

proceeds); or 

 If you meet the requirements of a Small Estate Affidavit. 

In Illinois, you can use the Small Estate Affidavit if the 

assets are less than $100,000 in the aggregate. 

Here are a couple of reasons that you will need to file a probate: 

 If you have tried to take care of the deceased’s bank 

account (or other financial accounts) and the bank 

has told you that you need “Letters of Office,” then 

you must file a probate to obtain Letters of Office 

from the Court. 

 If you have tried to sell or refinance real estate in 

which the deceased had a title interest and the lender, 

escrow company, or title company has told you that 

you need “Letters of Office,” then you must file a 

probate to obtain Letters of Office from the Court.  
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CHAPTER 10 

DOES ALL OF THE DECEASED 

PERSON’S PROPERTY HAVE TO 

GO THROUGH PROBATE? 

 

“We were looking to have our Will updated as our 

kids are no longer minors. Chris and his team made the 

process extremely easy to follow and understand. He guided 

us to the best options available for us and our circumstances. 

I highly recommend Chris and his team and will be using 

them in the future.”  

~Steve W. 

No. If the asset is owned by their trust then it does not 

have to go through probate. If there is a financial account with 

a payable on death beneficiary designation, then that asset does 

not have to go through probate. If the deceased owned title as a 

joint tenant with right of survivorship and a co-owner is still 

alive, then that asset does not have to go through probate. 
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What Are My Options For Avoiding Probate? 

Title your real estate in the name of a Revocable 

Living Trust and make sure your financial accounts are 

either owned by your trust or have payable on death 

beneficiaries designated for each account.  If appropriate, 

file a Transfer on Death Instrument (TODI). 

Titling assets as joint tenants with the right of 

survivorship can be done as well. However, this is a less 

desirable option because you lose control of your asset as a 

result of the asset being co-owned with someone else. If you 

change your mind and want to sell the asset, the other co-owner 

has to agree. Also, if both joint tenants die close in time to each 

other, the second to die would still have to do a probate in order 

to transfer assets to their family. This can also lead to an 

unintended result where Joint Tenant 1 dies, then Joint Tenant 

2 dies. A probate is done for Joint Tenant 2, and 100% of the 

title goes only to Joint Tenant 2’s heirs. Joint Tenant 1’s heirs 

would not receive anything.  It also exposes you to creditor 

claims by the other co-owners. It is a high risk and low reward 

method to avoid probate.  Don’t do joint tenancy, but do a 

Transfer on Death Instrument (TODI). 
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Who Is Involved In A Probate Case? 

An executor, the attorney for the estate, the 

beneficiary of the estate, and the creditors of the estate. 

What Happens During The Probate Process? 

Many different things happen during the probate 

process. The Court keeps an eye on what’s going on. We 

publish a notice in the local legal journal to attract the estate 

to creditors in the newspaper and work with creditors to 

resolve any debts. We send copies of everything to the heirs. 

We help you sell assets. We help you pay bills. We get a tax 

identification number from the IRS for the estate. You set up 

a new bank account in the name of the estate. You hire a CPA 

to assist with the preparation and filing of a tax return for the 

deceased as well as on behalf of the estate. Once everything 

is done, then you can make distributions to the heirs. 

What Is The Standard Timeline For A Probate 

Case? 

There really is no standard. The minimum time in 

Illinois is usually twelve (12) months. You cannot close out 

the probate until everything is done. I have had probates last 

more than three years. 
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What Are Some Common Costs Involved In A 

Probate Case? 

Court filing fees, the publication cost for the notice 

to creditors, attorney fees, transaction and recording fees – 

all of which add up to thousands of dollars! 

Can Someone Realistically Try and Navigate 

The Probate Process On Their Own? 

The short answer, yes, but it is highly NOT 

recommended.  

I do not recommend it because there are so many 

rules and procedures you have to take care of. It is just not 

smart to attempt on your own. 

Don’t pick some random lawyer. You need to hire 

someone who has experience in handling probate cases. 

If You Needed An Estate Plan: 

 What Would You Look For In The Right 

Attorney; and, 

 What Warning Signs Would You Heed? 

DO YOUR RESEARCH! 
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It is easier now than ever before to research lawyers. 

I would research the lawyer through Google and 

www.avvo.com to start. You can read reviews from former 

clients and find out a lot of information. I would ask my 

friends and neighbors if they have used an estate planning 

attorney and if they liked their experience. 

You should keep all of your original documents. 

Do not let the lawyer keep your originals. You want to 

work with an estate planning lawyer where you walk out 

of the office with all of your original documents. This 

way you control your own destiny. If you have your 

original documents, you are free to seek out any 

attorney in the future to help you with changes or 

revisions. If the lawyer wants to keep your originals, 

then you would have to go back to the same lawyer if 

you wanted to make any changes. 
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WHAT IS THE NEXT STEP? 

 

You don’t have to figure out everything on your 

own. The purpose of calling the estate planning lawyer is 

that you can rely on the experience and expertise of the 

lawyer to help guide you through the important decision-

making process. 

The hardest step to take in getting your Estate 

Planning documents done is simply picking up the 

telephone and calling an experienced estate planning 

lawyer. Making that first call is what it is all about. After 

you make the call, you and the lawyer will work together 

to put the plan together. 

People think that they have to have everything 

figured out prior to calling a lawyer. This misconception 

leads to the paralysis by analysis syndrome. You over think 

it so much that you get nothing done. 

Don’t rely on your “friend” for estate planning advice. 

Friend referral to an attorney: Yes. Actual advice: No. 
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Don’t waste your time trying to figure out 

everything on your own. Some things in life are too 

important to take the risk of being wrong. In those 

situations, hire an experienced professional to help you 

handle those things for you. Estate Planning is clearly one 

of those things where you need an experienced estate 

planning attorney to help accomplish your goals.  
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